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State of South Dakota
SEVENTY-NINTH SESSION

LEGISLATIVE ASSEMBLY, 2004

554J0432
HOUSE BILL  NO.   1038

Introduced by: The Committee on Retirement Laws at the request of the South Dakota
Retirement System

FOR AN ACT ENTITLED, An Act to identify the member's compensation to be used in1

calculating all benefits under the South Dakota Retirement System and to revise certain2

definitions relating thereto.3

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:4

Section 1. That § 3-12-95 be amended to read as follows:5

3-12-95. On the death of a contributing member after July 1, 1974, and prior to the earlier6

of the member attaining normal retirement age or the member's retirement, who has one or more7

years of credited service; or if there has been a break in the member's employment of more than8

one year, one-half year of credited service having been performed after the end of the last such9

break; or if the member was receiving a disability allowance which commenced after July 1,10

1974, the following benefits shall be paid:11

(1) A surviving spouse having the care of children shall receive an annual amount,12

payable in monthly installments, equal to forty percent of the highest annual13

member's final average compensation earned by the member during any one of the14

last three years of service, plus ten percent of such final average compensation for15
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each child to a maximum of six such children;1

(2) The conservator of each child, on whose account there is no benefit payable under2

subdivision (1), shall receive on behalf of each child, to a maximum of five such3

children, an annual amount, payable in monthly installments, equal to twenty percent4

of the highest annual member's final average compensation earned by the member5

during any one of the last three years of service;6

(3) If the sum of benefits payable under subdivisions (1) and (2) exceeds one hundred7

percent of the highest annual member's final average compensation earned by the8

member during any one of the last three years of service, the benefits payable under9

both subdivisions (1) and (2) shall be proportionally reduced so that the total of the10

benefits is equal to one hundred percent of the highest annual member's final average11

compensation earned by the member during any one of the last three years of service;12

(4) If there are no benefits being paid under subdivision (1) and the member's13

accumulated contributions have not been withdrawn pursuant to § 3-12-97, the14

spouse who has reached age sixty-five shall receive a monthly payment equal to sixty15

percent of the amount which would have been payable to the deceased member at16

normal retirement age based on the member's credited and projected service and17

projected compensation. The benefit payable under this subdivision shall be18

increased by application of the improvement factor for time which elapses between19

the date the member would have reached normal retirement age and the date benefits20

commence to the spouse.21

Family benefits begin to accrue on the first day of the month following the death of the22

member.23

Section 2. That § 3-12-99 be amended to read as follows:24



- 3 - HB 1038

3-12-99. The disability allowance for the first thirty-six months shall be equal to fifty1

percent of the highest annual member's final average compensation earned in any one of the2

three years immediately preceding the date of disability, increased by ten percent of such3

compensation for each child to a maximum of four such children.4

Starting with the thirty-seventh month, if the member is eligible for and receiving disability5

benefits from social security, the disability allowance shall be is equal to the greater of the6

amount paid during the first thirty-six months less the amount of primary social security or the7

amount of the member's unreduced accrued retirement allowance as of the date of disability. If8

the member's unreduced accrued retirement allowance is the greater, it shall be is immediately9

payable by the system notwithstanding any other provisions to the contrary. In no event may the10

annual amount of a disability allowance be less than twenty percent of the compensation on11

which the initial disability allowance was based.12

Starting with the thirty-seventh month, if the member is not eligible for and receiving13

disability benefits from social security, the disability allowance shall be is equal to the greater14

of twenty percent of the compensation on which the initial disability allowance was based or the15

amount of the member's unreduced accrued retirement allowance as of the date of disability. If16

the member's unreduced accrued retirement allowance is the greater, it shall be is immediately17

payable by the system notwithstanding any other provisions to the contrary. Such The disability18

allowance shall be paid only in the form of monthly installments.19

Section 3. That § 3-12-105 be amended to read as follows:20

3-12-105. The additional survivor protection payable under § 3-12-104, on the death of the21

member or expiration of benefits that may have been paid pursuant to subdivision 3-12-95(1)22

because there is no eligible child, entitles the surviving spouse of the member to an annual23

amount, payable in monthly installments, equal to forty percent of the highest annual member's24
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final average compensation earned by the member during any one of the last three years of1

credited service, multiplied by the improvement factor for each full twelve-month period2

between the earlier of the date of death or disability of the member and the date the payment of3

the benefit is due to commence. The additional survivor protection allowance shall continue4

until the surviving spouse dies or attains age sixty-five, whichever is earlier.5

Section 4. That § 3-12-143 be amended to read as follows:6

3-12-143. For the first thirty-six months of a disability allowance provided by this chapter,7

the maximum amount that a member may receive in any calendar year from the disability8

allowance and earned income, as defined in § 32(c)(2) of the Internal Revenue Code of 1986,9

is one hundred percent of the highest annual member's final average compensation identified10

pursuant to § 3-12-99. Starting with the thirty-seventh month of such disability allowance, the11

maximum amount that a member may receive in any calendar year from disability allowances12

provided by the federal Social Security Act equal to the primary insurance amount, the disability13

allowance provided by this chapter and earned income, as defined in § 32(c)(2) of the Internal14

Revenue Code of 1986, is one hundred percent of the highest annual member's final average15

compensation identified pursuant to § 3-12-99. The maximum amount shall be indexed for each16

full fiscal year during which the member is eligible for such disability allowance by the17

improvement factor defined in subdivision 3-12-47(42). Any amount exceeding this maximum18

amount shall reduce each monthly disability allowance payable pursuant to § 3-12-99 in the19

following fiscal year on a pro rata basis.20

Any member eligible to receive a disability allowance shall report to the system in writing21

any earned income of the member. The report shall be filed with the system no later than May22

thirty-first following the end of each calendar year in which a disability allowance is paid. A23

disabled member may file a signed copy of the member's individual income tax return in lieu24
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of such the report. No such report or return need be filed for the calendar year in which the1

member dies or converts to a normal or early retirement benefit under this chapter. The2

disability allowance of any member failing to file a report or return as required in this section3

shall be suspended until such the report or return is filed. The reduction may occur, however,4

only if a disability allowance is being paid by the system, but may not reduce such the disability5

allowance below the minimum provided for in § 3-12-99. For members with a disability in6

effect before July 1, 1995, the first report is due on or before May 31, 1996.7

This section applies to any member receiving or entitled to receive a disability allowance8

pursuant to this chapter.9

Section 5. That subdivision (34) of § 3-12-47 be amended to read as follows:10

(34) "Final average compensation," the highest average annual compensation earned by11

a member during any period of twelve consecutive calendar quarters during his the12

member's last forty calendar quarters of membership in the system including time13

during which he the member was not a member but for which he the member has14

received credit under the system. If the compensation received in the last calendar15

quarter considered exceeds one hundred twenty-five percent of the amount in the16

highest previous calendar quarter, or if the average compensation received in the last17

four calendar quarters exceeds one hundred fifteen percent of the amount earned in18

the highest calendar quarter prior to the last four calendar quarters considered, only19

the lesser amount shall be considered and the excess shall be excluded in the20

computation of final average compensation. For purposes of determining final21

compensation periods for said service separated by breaks, said the service may be22

aggregated to constitute a period of twelve consecutive calendar quarters. The term,23

calendar quarter, means a period of three calendar months ending March thirty-first,24
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June thirtieth, September thirtieth or December thirty-first of any year;1

Section 6. That subdivision (40) of § 3-12-47 be amended to read as follows:2

(40) "Highest annual compensation," a member's compensation used to calculate benefits3

under §§ 3-12-95, 3-12-99 and 3-12-105 prior to July 1, 2004, which was the highest4

annual compensation earned by the member during any one of the last three years of5

credited service and which may was not be more than one hundred fifteen percent of6

the member's final compensation calculated as of the date of the member's death or7

disability;8

Section 7. That subdivision (58) of § 3-12-47 be amended to read as follows:9

(58) "Projected compensation," the a deceased or disabled member's final average10

compensation that was used in the calculation of the disability or family benefit11

multiplied by the improvement factor for the period elapsed between the date of the12

member's death or disability, whichever occurred earlier, and the date the member13

would attain normal retirement age;14

Section 8. That § 3-12-75 be amended to read as follows:15

3-12-75. A terminated member who has a vested right in the system may leave the member's16

accumulated contributions on deposit with the system and receive a retirement allowance17

commencing at the member's retirement. In calculating such allowance, the member's final18

average compensation shall be increased by the improvement factor for the period between the19

member's last termination and the date on which the member's retirement allowance20

commences.21

Section 9. That § 3-12-130 be amended to read as follows:22

3-12-130. A current contributing Class B member other than a justice, judge, or magistrate23

judge, may convert credited service as a county sheriff or deputy county sheriff prior to24
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January 1, 1980, or credited service as a county sheriff or deputy county sheriff while not1

certified from January 1, 1980, to June 30, 1988, inclusive; credited service as a policeman2

while not certified from July 1, 1983, to June 30, 1988, inclusive; credited service as a3

penitentiary correctional staff member prior to July 1, 1978; credited service as a conservation4

officer prior to July 1, 1983; credited service as a parole agent prior to July 1, 1991; and credited5

service as an air rescue firefighter prior to July 1, 1992, from credited service as a Class A6

member with benefits provided in accordance with § 3-12-91 to credited service as a Class B7

member other than a justice, judge, or magistrate judge, with benefits provided in accordance8

with § 3-12-92, by election to make, or have made on the member's behalf, contributions based9

on the higher of the member's current compensation, or the member's final average10

compensation calculated as if the member retired on the date of election at a rate of four and11

one-half percent for each year of service for which the member wishes to receive credit. The12

provisions of this section also apply to a current contributing Class B member, other than a13

justice, judge, or magistrate judge, who previously has purchased equivalent public service14

pursuant to the provisions of § 3-12-84.15

Payment of a deposit with the system for the conversion of credited service in accordance16

with this section shall be determined and due at the time the notice of intention to make the17

payment is received by the system. The amount due may be paid by periodic level installments18

over a period of up to ten years, the value of which, if discounted for interest at the current19

effective rate as established by the board pursuant to § 3-12-121 for investment return for20

purposes of the actuarial valuation, is equal to the amount due at the date of the notice. If a21

member dies before completion of the installment payments, the surviving spouse may complete22

the payments due the system, but unless the payments are being made by a participating unit,23

the amount shall be paid in full within ninety days of the member's death or retirement. If the24
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periodic payments are not completed or paid when due, the administrator may make a pro rata1

adjustment to the credited service, benefits payable under this chapter or schedule of payments2

to allow for the default.3

If the credited service of any member or group of members becomes Class B credited service4

on a prospective basis on or after July 1, 1993, the prior credited service as a Class A member5

may be converted to Class B credited service in accordance with this section. If a jailer becomes6

a Class B member other than a justice, judge, or magistrate judge pursuant to subdivision7

3-12-47(25) or subdivision 3-12-47(55), the jailer is eligible to convert prior credited service8

as a jailer under this section.9

Section 10. That § 3-12-130.1 be amended to read as follows:10

3-12-130.1. If a current contributing class B member of this system, other than a justice, a11

judge, or a magistrate judge, has equivalent public service for which the member is not entitled12

to retirement benefits from another public retirement system, the member may elect to deposit13

or have deposited on the member's behalf an amount equal to seventy-five percent of twice the14

appropriate class B rate of contribution multiplied by the higher of the member's annual15

compensation at the time of making the election, or the member's final average compensation16

calculated as if the member retired on the date of the election, for each year of equivalent public17

service for which the member wishes to receive credit as a class B member.18

Section 11. That § 3-12-160 be amended to read as follows:19

3-12-160. Each retired member, any benefit recipient, or any deferred vested member20

described in § 3-12-159 and in such status prior to July 1, 1998, shall receive the member's21

previously selected annuity option as provided under the city of Huron firemen pension fund as22

in effect on June 30, 1998, but is not eligible for a benefit pursuant to § 3-12-94. Each such23

benefit in effect prior to July 1, 1998, shall be improved on that date and thereafter in24
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accordance with § 3-12-88. The retirement benefit of a deferred vested member that goes into1

effect after July 1, 1998, shall be improved in accordance with § 3-12-88, but the member's final2

average compensation may not be increased prior to retirement by the improvement factor3

pursuant to § 3-12-75. The benefits of members described in § 3-12-159 who are entitled to4

receive benefits from the city of Huron firemen pension fund prior to July 1, 1998, shall be paid5

from the fund established by this chapter and funded pursuant to § 3-12-162.6

Section 12. The provisions of this Act do not apply to benefits being paid pursuant to § 3-7

12-95, 3-12-99, or 3-12-105 prior to July 1, 2004.8


